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No. 32 — 2013

I assent,

[LS]

z Governor-General.

307%‘)0{@(«/4 % Rucendeor 20/3

AN ACT to Provide for the creation and registration of security

interests in personal property, and for connected matters.
The date notified by the Minist

bringing the Act into operatio:
BE ITENACTED by The Queen’s Most Excellent Majesty, by and
with the advice and consent of the Senate and House of Representatives
of Jamaica, and by the authority of the same, as follows:—

1. This Act may be cited as the Security Interests in Personal
Property Act, 2013, and shall come into operation on a day to be
appointed by the Minister by notice published in the Gazette (hereinafter
referred to as the appointed day).
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and
commence-
ment.
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PART 1. Preliminary
Interpreta- 2.—(1) Inthis Act—

tion.
“accessions” means goods that are installed in, or affixed to, other
goods, and the term “the whole” used in relation thereto

means the accessions together with the goods in or to which
they are installed or affixed;

“account debtor” means a person who is obligated under an
account receivable;

“accounts receivable” means monetary obligations not evidenced
by a financial instrument, whether or not those obligations
are earned by performance;

“advance” —

(a) means the payment of money, the provision of
credit, or the giving of value; and

(b) includes any liability of the debtor to pay interest,
credit costs, and other charges or costs payable
by the secured creditor in connection with the
advance or the enforcement of the security interest
securing the advance;

“after-acquired property” means personal property acquired by
:adebtor after the security contract is made;

“agency or department of government” includes —
(a) aMinistry;
“(c) - tany cémpany, tegistered inder the Companies
Act, in which the Government or an agency of

Government, by the holding of shares, is in a
position to direct the policy of that company; and

(d) anExecutive Agency designated as such pursuant
to the Executive Agencies Act;

“amendment notice” means a notice under section 51(3);
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“an organization” means any entity, other than an individual, that
has in law the capacity to contract;

“commercial consignment”’—

(@) means a consignment pursuant to which goods
are delivered for sale, lease or other disposition
to a consignee who, in the ordinary course of
business, deals in goods of that description, bya
consignor who—

(@) inthe ordinary course of the consignor's
business deals in goods of that description;
and

() reservesan interestin the goods after they
have been delivered;

(b) doesnotinclude an agreement pursuant to which
goods are delivered—

() toanauctioneer for sale; or

(i) to a consignee for sale, lease or other
disposition if the consignee is generally
known to the creditors of the consignee
to be selling or leasing goods of others;

“consumer goods” means goods that are used or acquired for use
primarily for personal, family or household purposes;

“continuation notice” means a notice under section 53(2);

“Court” means a Resident Magistrate’s Court or the Supreme
Court;

“debtor”—
(&) means—
(1) the person who—

(A) owes payment or other
performance of the obligation
concerned; and
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®)

owns or has rights in the
secured property; or

(i) ifthe person who owes paymentor other
performance of the obligation concerned
is not the same as the person who owns
or has rights in the secured property—

(A)

®)

©

in any provision dealing with
the obligation secured, the
person who owes payment or
other performance of the
obligation;

in any provision dealing with
the secured property, the
person who owns or has rights
in the secured property; and

in any case where the context
permits, both the person who
owes payment or other
performance of the obligation
concerned and the person who
owns or has rights in the
secured property,

and for that purpose, a person who owns
or has rights in the secured property includes
a transferee or successor of the interest of a
person referred to in paragraph (a)(i);

(b) includes a lessee, a seller of accounts or a

consignee;

“electronic” and “electronic document” have the meanings
assigned to them by section 2 of the Electronic Transactions

Act;

“execution creditor” has the meaning assigned to it by section 32;

“financial asset” means—

(a) afinancial instrument;
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(b) any personal property that is held by a securities
dealer for another person in a securities account
if the securities dealer has expressly agreed with
the other person that the property is to be treated
as a financial asset under this Act; or

(c) acreditbalance in a securities account, unless the
person maintaining the account has expressly
agreed with the person for whom the account is
maintained that the credit balance is not to be
treated as a financial asset under this Act;

“financial instruments” means—

(a) debentures, shares, stocks or bonds;

(b) othersecurities, including—

() rights or options in respect of securities;
@) certificates of interest or participation in
any profit sharing agreement;

(iii) collateral trust certificates, pre-
organization certificates or subscriptions,
transferable shares, investment contracts,
voting trust certificates and certificates of
deposit for securities; and

(iv) futures contracts; or
(c) negotiable instruments;

“goods” means tangible personal property, crops and the unborn
young of animals, but does not include a document of title, a
financial instrument, or money;

“intangibles” means personal property other than goods, documents
oftitle, or financial instruments, and includes a licence;

“inventory” means goods that are—

(a) held by a person for sale or lease, or that have
been leased by that person as lessor;
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to be provided or have been provided under a

contract for services;

©
(d)

raw materials or work in progress; or

materials used or consumed in a business;

“lease for a term of more than six months”—

(@ includesalease—

() foranindefinite term that is determinable
by one or both of the parties not later
than six months after the day of its
execution;

(i) alease initially foraterm of six months or
less than six months, where—

(A) the lessee, with the consent of

®)

the lessor, retains uninterrupted
or substantially uninterrupted
possession of the leased goods
for a period of more than six
months after the day on which
the lessee, with the consent of
the lessor, first acquired
possession of the goods, so,
however, that the lease does not
become a lease for a term of
more than six months until the
lessee’s possession extends for
more than six months; or

the lease provides that it is
automatically renewable at the
option of one of the parties or
by agreement of the parties, and
the total duration of the terms
for which the lease is so
renewable (including the original
term) exceeds six months;
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(b) doesnotinclude—

(1) alease by a lessor who is not regularly
engaged in the business of leasing goods;

() a lease of household furnishings or
appliances as part of a lease of land, where
those furnishings or appliances are
incidental to the use or enjoyment of the
land; or

(iii) a lease of goods which are prescribed
for the purposes of this sub-paragraph,
regardless of the length of the lease;

“negotiable instrument” means—
(@) bills of exchange or promissory notes;

(b) aletter of credit, if the letter of credit states that it
must be presented on claiming payment; or

(c) anyother writing that evidences aright to payment
of money and is of a kind that, in the ordinary
course of business, is transferred by delivery with
any necessary endorsement or assignment;

“personal property” includes goods, documents, financial
instruments, accounts receivable, and intellectual property
and other kinds of intangibles;

“possessory security interest” means a security interest which under
the terms of the security contract requires the debtor to give
possession or control of the secured property to the secured
creditor in order to secure the performance of the obligation
concerned, and “non-possessory security interest” shall be
construed accordingly;

“proceeds”—
(@ means identifiable or traceable personal
property—
(i) that is derived directly or indirectly from
a dealing with secured property or the
proceeds of secured property; and
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@) inwhich the debtor acquires an interest;
(b) includes—

(i) aright to an insurance payment or other
payment as indemnity or compensation
for loss or damage to the secured property
or its proceeds;

(i) a payment made in total or partial
discharge or redemption of a financial
instrument or an intangible;

(c) doesnotinclude animals merely because they are
the offspring of animals that are secured property,

and the term “original secured property” used in relation
thereto means the secured property from which the proceeds
are derived;

“purchase money security interest” means—

(@) asecurity interest taken in secured property, other
than financial instruments, by a seller to the extent
that it secures the obligation to pay all or part of
the purchase price of the secured property;

(b) asecurity interest taken in secured property, other
than financial instruments, by a person who gives
value for the purpose of enabling the debtor to
acquire rights in the secured property, to the extent
that the value is applied to acquire those rights;

(c) theinterest ofalessor of goods under a lease that
creates a security interest for a term of more than
six months; or

(d) theinterest of a consignor of goods, who delivers
the goods to a consignee under a commercial
consignment,
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but does not include a transaction of sale and lease back to
the seller;

“purchaser”, for the purposes of sections 30, 42, 48 and 56, means
a person who takes secured property by sale, lease, discount,
assignment, negotiation, mortgage, pledge, lien, issue, reissue,
gift or any other consensual transaction that creates an interest
in personal property;

“register”” means the electronic register referred to in section 48(1);

“registered” means registered in the Security Interests Registry
(and “registration” shall be construed accordingly);

“registrar” means the Registrar of Security Interests designated
under section 47;

“registration notice” means a notice in accordance with section
49;

“registry” means the Security Interests Registry established under
section 47,

“secured creditor” means the person in whose favour a security
interest is created, whether for that person’s own benefit or
for the benefit of other persons and includes a lessor or buyer
of accounts or a consignor;

“secured property” means the personal pfoperty that is the subject
of a security interest;

“securities account” means, subject to section 3, an account, held
in the books of a duly licensed securities dealer, to which a
financial asset is or may be credited in accordance with an
agreement under which the person maintaining the account
holds or manages the financial asset on behalf of the person
for whom the account is maintained;

“security contract” means a contract which creates a security
interest in personal property, being a written contract in the
case of a non-possessory security interest, but in the case of
a possessory security interest, subject to section 4(2), need
not be in writing;
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“security interest” means an interest created—

(@) contractually over one or more items of personal
property (whether specifically or generically
described, present or future); and

(b) securing the fulfilment of one or more present or
future obligations;

“termination notice” means a notice under section 54(2);

“value” means consideration that is sufficient to support a simple
contract, and includes an antecedent debt or liability;

“working days” excludes Saturdays, Sundays and public general
holidays.

(2) For the purposes of this Act—

(@ anindividual knows or has knowledge when information is
acquired by the individual under circumstances in which a
reasonable person would take cognizance of it;

(b) apartnership knows or has knowledge when information
comes to the attention of one of the general partners or a
person having control or management of the partnership
business under circumstances in which a reasonable person
would take cognizance of it;

(c) acorporation knows or has knowledge—
@® when information comes to the attention of—

(A) adirector orofficer of the corporation;
or

B) a §enior employee of the corporation
with responsibility for matters to which
the information relates,

under circumstances in which a reasonable person would
take cognizance of it; or
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(@) when information in writing is delivered to the
corporation's registered office or attorney for
service;

(d) the members of an association know or have knowledge
when information comes to the attention of—

() amanaging director or officer of the association;

(i) asenioremployee of the association, who has
responsibility for matters to which the information
relates; :

(i) all members,

under circumstances in which a reasonable person would
take cognizance of it; or

(¢) a government knows or has knowledge when information
comes to the attention of a senior employee of the
government, who has responsibility for matters to which the
information relates, under circumstances in which a
reasonable person would take cognizance of it.

(3) For the purposes of subsection 2)—

(@) apersonreceivesanotice when the notice is given to the
person in accordance with section 60 (service of notices);

(b) an organization exercises reasonable care if it takes
reasonable steps to ensure that significant information is
brought to the attention of the individual, within the
organization, having responsibility for matters to which a
particular transaction relates;

(¢) nothing in paragraph (b) requires an individual acting on
behalf of the organization to communicate information unless
the communication is part of that individual’s regular duties
or unless the individual has reason to know of: the transaction
and that the transaction would be materially affected by the
information.
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(4) Unless otherwise provided in this Act, the determination of
whether goods are consumer goods, inventory or equipment is to be
made as of the time when the security interest in the goods attaches.

3.—(1) For the avoidance of doubt, this Act applies to every
transaction that in substance creates a security interest in personal
property (without regard to the form of the transaction or the person
who hastitle in the personal property) and, without limiting the generality
of the foregoing, applies to—

(a)

(b)

©

@)

©

®

pledges, trust indentures or trust receipts, equipment trusts,
debentures, and floating charges;

assignments, leases, and consignments, securing payment or
the performance of any obligation; '

transfers of accounts receivable, whether or not to secure
payment or the performance of any obligation;

a lease of goods under a lease for a term of more than six
months, whether or not to securc payment or the
performance of any obligation;

conditional sale agreements and agreements for the sale of
goods on hire-purchase;

the interest in personal property of an execution creditor.

(2) This Act does not apply to—

@

alien given by any law, except as provided in section 28;

(b) adeemed trust arising under any enactment;

©

a transfer of an interest or claim in or under any policy of
insurance or a superannuation fund, except the transfer of a
right to money or other value that is payable as indemnity or
compensation for loss of, or damage to, secured property;
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(d) the creation or transfer of an interest in real property

(including a mortgage, charge or lease of real property), other
than—

() aninterestin crops, as provided in section 15; or

(@@ an assignment of a right to payment under a
mortgage, charge or lease, where the assignment
does not convey or transfer the assignor’s interest
in the real property;

(¢) anassignment for the general benefit of creditors;

(® anassignment of accounts receivable made solely to facilitate
’ the collection of accounts receivable for the assignor;

(® an assignment of an unearned right to payment under a
contract to an assignee who is to perform the assignor’s
obligations under the contract;

(h) securities for which the Bank of Jamaica acts as registrar
pursuant to the Public Debt Management Act or any other
enactment;

(1)  securities held ina central securities depository licensed under
the Securities Act;

() mortgages of ships and maritime liens;

(k) except as otherwise provided in this Act, the creation or
transfer of an interest in present or future wages, salary, pay,
commission or any other compensation for labour or personal
services, other than fees for professional services.

(3) The Minister may, by order subject to affirmative resolution
and published in the Gazette, amend this section so as to include in,or
exclude from, subsection (1) or (2) any interest in personal property
specified in the order.

(4) Forthe purposes of subsection (2) (i) and for the avoidance
of doubt, nothing construed in this Act as to the priority, or enforcement
rights, applicable to security interests under this Act shall be applied to,

13
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or enforced against, any securities sold or purchased through a central
securities depository licensed under the Securities Act.

PART II. Creation and Perfection of Security Interests

Creation of 4.—(1) Anon-possessory security interest may only be created by
security  confract in writing, between the parties, in accordance with subsection
A3).

(2) Inthe case of a possessory security interest, the consent
of the debtor to the possession of the secured property for the purposes
of the creation of a security interest shall be evidenced in writing.

(3) The security contract shall sufficiently describe the secured
property, and for the purposes of this subsection, a description of secured
property in a security contract is sufficient if it—

(a) describes the secured property ina manner that enables the
secured property to be identified;

(b) consists of a statement that a security interest istakeninall
of the debtor’s present and after-acquired property; or

(c) consists ofa statement that a security interest is taken in all
of the debtor’s present and after-acquired property except
for specified items or kinds of personal property.

(4) Except as otherwise provided by this Act or any other
law, a security contract is effective—

(a) accordingto its terms;
(b) against any person who takes the secured property by sale,
: lease, discount, assignment, negotiation, mortgage, pledge,

lien, issue, reissue, gift or any other consensual transaction
that creates an interest in personal property; and

(c) against execution creditors.

(5) A security interest is not invalid or fraudulent against
creditors and other third parties because—

(a) the debtor has the right or ability—

(i) .touse,commingle, or dispose of all or part of the
secured property, including returned or
repossessed goods;
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to collect, compromise, enforce, or otherwise deal
with secured property;

to accept the return of secured property or make
repossessions; or

to use, commingle, or dispose of proceeds; or

(b) the secured creditor fails to require the debtor to account
for proceeds or replace secured property.

(6) For the purposes of subsections (1) and (2), “writing”
includes an electronic documert, and a requirement for a written signature
in relation to any such electronic document shall mean an electronic
signature within the meaning of section 2 of the Electronic Transactions

Act.

S.—(1) Asecurity interest attaches to secured property and is
enforceable against the debtor and third parties as provided in this Act

when—

(a) valueisgiven;

(b) the debtor has rights in the secured property or power to
transfer rights in the secured property to a secured creditor;

and

(¢) one of'the following conditions is met—

@

(ii)

(iid)

the debtor has signed a security contract that
provides a description of the secured property;

the secured property is in the possession of the
secured creditor and is of a type that may be
perfected by possession; or

the secured property is in the control of the secured
creditor and is of a type that may be perfected by
control.

15

Attachment
of security
interest.
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(2) Unless otherwise agreed by the debtor and the secured
creditor, the attachment of a security interest in—

(a) secured property gives the secured creditor the right to
proceeds of the secured property even ifthe security contract

is silent about proceeds;

(b) secured propertyis also attachment of a security interestina
supporting obligation for the secured property;

(c) aright to payment or performance secured by a security
interest in personal property is also attachment of a security
interest in the personal property;

(d) aright to payment or performance secured by a security
interest in a mortgage in real property is also attachmentofa
- security interest in the mortgage;

(¢) asecurities account isalso attachment of a security interest
in any rights or benefits derived from financial assets credited
to the securities account.

(3) Amodification of, or substitution for, a security contract
made in good faith and in accordance with reasonable commercial
standards and without material adverse effect on the assignee’s rights
under the contract or the assignor’s ability to perform the contract is
effective against the assignee unless the account debtor has otherwise
agreed.

(4) Subsection (3) applies—

(a) totheextentthatan assigned right to payment arising under
the contract has not been earned by performance; and

(b) notwithstanding that there has been notice of the assignment
to the account debtor.

(5) Where a security contract has been modified or substituted
in the manner described in subsection (3), the assignee obtains rights
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that correspond to the rights of the assignor under the modified or
substituted contract.

(6) Nothing in subsections (3) to (5) affects the validity of a
term in an assignment agreement that provides that a modification or
substitution is a breach of contract by the assignor.

6. In the case of a non-possessory security interest, the debtor
shall, unless otherwise specified in the security contract, have the following
rights and obligations in respect of the property—

(@) therightto use and dispose of the property, and any proceeds
derived therefrom, in the ordinary course of the debtor’s
business;

(b) theobligation to discontinue the exercise of the right referred
to in paragraph (a) once the secured creditor notifies the
debtor of the secured creditor’s intention to enforce the
security interest in accordance with this Act;

(c) the obligation to do whatever is reasonably necessary to

prevent damage to, or loss of|, the property; and

(d) the obligation to allow the secured creditor to inspect, at all
reasonable times, the property to verify its quantity, quality
and state of conservation.

7. Asecured creditor in possession of the secured property—
(@) shall exercise reasonable care in the custody and preservation
of the property;
(b) shall maintain the property in such a way that it remains
identifiable, unless it is perishable; and
(©) may use the property only as agreed by the parties to the
security contract.

8—(1) Aright conferred by a security interest shall be enforceable
against third parties only when the security interest is perfected.

17
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(2) Asecurity interest is perfected when the conditions set out
in subsection (3) are met, regardless of the order in which the meeting
of the conditions occurs.

(3) The conditions referred to in subsection (2) are that—
(a) the security interest has attached; and
(b) either—

() the security interest is registered in accordance
with this Act; or

@) the secured creditor, or his agent specifically
authorised for that purpose, has possession or
control of the secured property.

(4) Except as otherwise provided in this Act, a security interest
perfected by—

(@) registration under this Act takes effect against third parties
from the moment of its registration; or

(b) possession or control, takes effect against third parties from
the moment that the secured creditor takes possession or
control.

(5) Asecurity interest perfected by one method under this Act
is continuously perfected under this Act if—

(@) the security interest is perfected in another way under this
Act; and

(b) there is no intervening period between the methods of
perfection during which the security interest is unperfected
under this Act.

(6) The secured creditor may, in accordance with the terms of
the security contract, authorise the debtor to dispose of the secured
property free of encumbrance.

Perfection of  9.—(1) Notwithstanding any law to the contrary, a security interest
seourly .. in a relevant account, may be perfected by control of the relevant

relevant account
accounts.
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(2) For the purposes of this Act, a secured creditor has control
of arelevant account if—

@

(b)

©

the secured creditor is the financial institution with which the
relevant account is maintained, whether it is the financial
institution or the debtor who retains the right to direct the
disposition of funds or other assets from the relevant account;

the debtor, secured creditor, and the financial institution with
which the relevant account is maintained have agreed, in
writing signed by those parties, that the financial institution
will comply with instructions originated by the secured
creditor directing disposition of the funds or other assets in
the relevant account without further consent by the debtor;
or

the secured creditor becomes a customer, with respect to
the relevant account, of the financial institution with which
the relevant account is maintained.

(3) Nothing in subsection (2) prevents the subsequent creation
of a security interest in a relevant account in any case falling within that
subsection, but any such subsequently created security interest shall
not, unless otherwise agreed by the secured creditor referred to in
subsection (2), have priority over the security interest of the secured

creditor.

(4) In this section—
“financial institution” means any—

(a) licensed deposit-taking institution;

(b) licensed securities dealer;

(c) registered co-operative society duly authorised
to accept deposits; or

(d) body corporate registered to carry on any class
of insurance business under the Insurance Act;

“relevant account” means a deposit account or a securities account

or an account held with a body corporate registered to carry
on any class of insurance business under the Insurance Act.

19
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PART III. Special Provisions for Security Interests in
Particular Kinds of Personal Property

After- 10.—(1) A security contract may create a security interest in after-
acquired .
property. acqmmd property.
(2) Asecurity interest in after-acquired property attaches without
specific appropriation by the debtor.
(3) Subsection (2) does not apply where—

(a) the after-acquired property is consumer goods, other than
accessions or consumer goods which replace the secured
property described in the security contract; or

(b) the after-acquired property is consumer goods and the
security interest in those consumer goods is not a purchase
money security interest.

Dealings and 11.—(1) Except as otherwise provided in this Act, a security interest
proceeds.  jn secured property that is dealt with—

(a) continues in the secured property, unless the secured creditor
expressly authorised the dealing; and

(b) where the dealing gives rise to proceeds, extends to the
proceeds.

(2) Asecurity interest in proceeds is continuously perfected by
registration that —

(a) contains adescription of the proceeds that would be sufficient
to perfect a security interest in secured property of that kind;
or

(b) contains adescription of the original secured property, if—

(i) the proceeds are of a kind that are within the
description of the secured property;

(i) the proceeds are cash proceeds;

(i) the proceeds consist of a payment made in total
or partial discharge or redemption of intangible

property;
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(iv) the proceeds consist of a right to an insurance
payment, or any other payment as an indemnity
or compensation, for loss or damage to the
secured property or its proceeds.

(3) Asecurity interest in proceeds is temporarily perfected
until the expiration of fifteen working days after the original secured
property is converted to those proceeds, if—

(@) the security interest in the original secured property is
perfected; and

(b) the security interest in the proceeds is not continuously
perfected under subsection (2).

12. Asecurity interestina financial instrument is temporarily perfected
until the expiration of fifteen working days after the secured creditor
makes the financial instrument available to the debtor, if—

(@) the security interest was perfected by possession; and

(b) the secured creditor gives possession of the instrument to
the debtor for sale, exchange, presentation, collection,
renewal, or registration of a transfer.

13. Asecurity interestina negotiable document oftitle, or in goods
held by a bailee and not covered by a negotiable document of title, is
temporarily perfected until the expiration of fifteen working days after
the secured creditor makes the title or goods (as the case may be)
available to the debtor, if—

(@) the security interest was perfected by possession; and

(b) the secured creditor delivered the title or goods for the
purpose of sale or exchange, or loading, unloading, storing,
shipping, manufacturing, processing, packaging or otherwise
dealing with the goods in preparation for their sale or

exchange.

21
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14. A security interest in goods in the possession of a bailee is
perfected when the security interest attaches and—

(a) areglistration notice in respect of the security interest in the
goods is registered;

(b) thebaileeissueda negotiable document of title to the goods
and the security interest in the negotiable document of title to
the goods is perfected; or

(c) thebailee, being a person who is not the debtor —

() issuesadocumentof title in the name of the secured
creditor; or

() holdsthegoodson behalf of the secured creditor
under section 8(3)(b)(ii).

15—(1) Exceptas otherwise provided in thisAct,a security interest
in crops is a security interest in the crops while they are in the form of
seeds or other germinating material, while they are growing, and
afterwards when they are cut, picked, or separated from the soil.

(2) Forthe purposesof determining whether a security interest
exists in crops that are cut, picked, or separated from the soil, it is
immaterial whether the crops are stored on the land where the crops
were grown or on any other land or premises.

(3) Aperfected security interest in crops is not extinguished
or prejudicially affected by a subsequent sale, lease, mortgage, or other
encumbrance, of or upon the land on which the crops are growing.

(4) A perfected security interest in crops growing on real
property has priority overa conflicting interest of an owner, mortgagee
or other person with an interest in the real property if the debtor has a
registered interest in, oris in possession of, the real property.

(5) If a secured creditor has an interest in crops that has
priority over the claim of persons having an interest in the real property,
the secured creditor may, unless otherwise agreed, remove the crops
from the real property if the secured creditor reimburses any
encumbrancer or owner (as the case may require) of the real property,
other than the debtor, for the cost of repairing any physical injury to the
value of the real property caused by the removal (other than any
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diminution in the value of the real property caused by the removal of the
crops or by the necessity for replacement).

(6) A person entitled to reimbursement under subsection (5)
may refuse permission to remove the crops until the secured creditor
has given adequate security for the reimbursement.

PART IV. Circumstances in Which Buyer or Lessee
Takes Free of Security Interest

16. Abuyer or lessee of secured property who acquires the secured
property for value takes the secured property free of any unperfected
security interests in the property, except for any unperfected security
interest created or provided for by a transaction to which that buyer or
lessee is a party.

17. Abuyer or lessee of goods from a seller or lessor acting in the
ordinary course of the seller or lessor’s business takes the goods free
of any security interest given by the seller or lessor, or that arises under
section 11(1) (continuity of security interests in proceeds), whether or
not the buyer or lessee knows of it, unless the buyer or lessee (as the
case may be) knows that the sale or lease constitutes a breach of the
security contract pursuant to which the security interest was created.

18.—(1) A buyer or lessee of goods acquired as consumer goods
takes those goods free of any security interest if the total value of the
goods did not exceed ten thousand dollars at the time the security interest
attaches, or, if there is more than one security interest in the goods, at
the time the security interest having first priority attaches.

(2) The Minister may, by order published in the Gazette, alter
the amount specified in subsection (1).

19.—(1) A buyer or lessee of a motor vehicle takes the motor
vehicle free of any security interest perfected by registration, if—

(a) the buyer bought, or the lessee leased, the motor vehicle
without knowledge of the security interest; and
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(b) the motor vehicle was not correctly described by serial
number in the registration of the registration notice in respect
of the security interest pursuant to section 49.

(2) In this Act, “serial number” with reference to a motor
vehicle means the identification number inscribed on the motor vehicle
and used for the purposes of motor vehicle registration.

(3) This section does not apply to motor vehicles held as
inventory by a dealer of motor vehicles and sold in the ordinary
course of business.

Tenfnporzrily 20. Abuyer or lessee of goods takes the goods free of any security
fecurity  interest temporarily perfected under section 11(3) (temporary perfection
interests. of proceeds) or 13 (temporary perfection of negotiable document of

title or goods returned to debtor), if—

(a) thebuyer or lessee (as the case may be) gave new value for
the interest acquired; and

(b) the buyer bought, or the lessee leased, the goods without
knowledge of the security interest.

Money or 21. The holder of money, or a transferee of a financial instrument

e ats,  Who in the ordinary course of the transferor’s business takes possession
of the instrument (complete with any necessary endorsements of the
instrument), takes the money or instrument (as the case may be) free of
any security interest, if the holder or transferee—

(a) acquired the money or the instrument without knowledge of
the security interest; and

(b) isaholder ortransferee for value, whether or not the holder
or transferee knew of the security interest at the time the
holder or transferee acquired the money or the instrument.

PART V. Priority of Security Interests
" Priority as 22.—1) Ifthis Act provides no other way of determining priority

between

security between security interests in the same secured property—

interests. (a) aperfected security interest has priority over an unperfected
security interest in the same property;
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(b) priority between unperfected security interests in the same
secured property is ranked by the order in time at which the
security interest attaches, with the earliest in time taking first
priority;

(c) priority between continuously perfected security interests in
the same secured property is ranked by the order in time at
which the security interests satisfy any of the following
conditions (with the earliest in time taking first priority)—

@ the security interest is registered under this Act;

@) the secured creditor, or his agent duly authorised
for that purpose, takes possession or control of
the secured property, other than possession or
control resulting from seizure or repossession; or

@ii) the security interest is temporarily perfected by
virtue of any provision of this Act.

(2) For the purposes of subsection (1)—

(a) acontinuously perfected security interest shall be treated at
all times as perfected by the method by which it was originally
perfected;

- (b) thetime of registration, possession, control or perfection of
a security interest in original secured property is also the
time of registration, possession, control or perfection (as the
case may require) of its proceeds;

(c) asecurity interest that is transferred has the same priority as
it had at the time of the transfer; and

(d) inthe case of a security interest which provides for future
advances, the security interest has, subject to section 32(4),
the same priority in respect of all advances, including future
advances.

(3) Notwithstanding subsection (1), the priority of security
interests may be modified by written agreement between the secured
creditors concerned, unless such modification is prohibited by any law,
and the registration of an amendment notice to reflect any such agreement
is not required.

25
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:lg:l.};!e 23.—(1) A purchase money security interest in—
ecurlty (8 secured property, other than intangibles (which, for the

avoidance of doubt includes accounts receivables and
relevant accounts) or inventory; or

(b) the proceeds of secured property covered by paragraph
(@,

has priority over a non-purchase money security interest in the same
secured property given by the same debtor if the purchase money
security interest in the secured property or its proceeds is perfected not
later than fifteen working days after the time the debtor, or another
person at the request of the debtor, obtains possession of the secured

property.
(2) Subject to section 11, a purchase money security interest

in inventory or its proceeds has priority over a non-purchase money
security interest in the same inventory, given by the same debtor, if—

(a) the purchase money security interest in the inventory is
perfected at the time the debtor, or another person at the
request of the debtor, obtains possession of the secured
property (whichever is earlier);

(b) the secured creditor gives a notice to any other secured
creditor who has, before the time of registration of the
purchase money security interest, registered a registration
notice containing a description that includes inventory of the
same items or kind; and

(c) the notice mentioned in paragraph (b)—

() states that the person giving the notice expects to
acquire a purchase money security interest in
inventory of the debtor and describes the
inventory by item or kind; and

@) is given before the debtor, or another person at
the request of the debtor, obtains possession of
the secured property (whichever is earlier).
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(3) Where secured property consists of intangibles or the
proceeds of intangibles, a purchase money security interest in the secured
property or its proceeds has priority over a non-purchase money security
interest in the same secured propetty given by the same debtor if the
purchase money security interest is perfected not later than fifteen
working days after the day on which the security interest attaches.

“ Notwif:hstanding subsections (1), (2) and (3), a security
interest in accounts receivable—

(@) asoriginal secured property and not as the proceeds thereof:
and

(b) thatis given for new value,

has priority over a purchase money security interest in the accounts
receivable as proceeds of inventory if a registration notice covering the
security interest in the accounts receivable is registered before the
purchase money security interest is perfected or a registration notice
covering the purchase money security interest is registered.

(5) A purchase money security interest in goods or their
proceeds taken by a seller, lessor or consignor of the goods, has priority
over any other purchase money security interest in the same secured
property given by the same debtor if the first mentioned purchase money
security interest is perfected—

(@) inthe case of inventory, at the time the debtor, or another
person at his request, obtained possession of the secured
property; or

(b) inthe case of secured property, other than inventory, not
later than fifteen working days after the day on which the

debtor, or another person at his request, obtained possession
of the secured property.

(6) In a transaction other than a transaction relating to
consumer goods, a purchase money security interest remains a purchase
money security interest even if—

(@) the secured property also secures an obligation thatis nota
purchase money obligation;

27
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(b) secured property that is not purchase money secured
property also secures the purchase money obligation; or

(c) the purchase money obligation has beenrenewed, refinanced,
consolidated, or restructured.

24.—(1) The security interest of a secured creditor in a relevant
account which that secured creditor has control of, has priority over a
security interest, in that relevant account, of a secured creditor that
does not have control of the relevant account.

(2) Exceptas otherwise provided in subsections (3) and (4),
security interests in relevant accounts perfected by control rank according
to priority in time of obtaining control.

(3) Except as otherwise provided in subsection (4),a security
interest in a relevant account held by the financial institution with which
the relevant account is maintained has priority over a security interest in
the relevant account held by another secured creditor.

(4) Asecurity interest in a relevant account, which is perfected
by control, has priority over a security interest in the relevant account
held by the financial institution with which the relevant account is
maintained.

(5) Inthis section, “financial institution” and “relevant account™
have the meanings assigned to them, respectively, by section 9.

25.—(1) A security interest in goods that become accessions
continues in the accessions.

(2) Except as otherwise provided in this Act, a security interest
in goods that attaches at the time when the goods become accessions
has priority over a claim to the goods as accessions made by a person
with an interest in the whole.

(3) The interest of any of the following persons has priority
over a security interest in goods that is attached at the time when the
goods become accessions—

(a) aperson who, for value, acquires an interest in the whole
after the goods become accessions, but before the security
interest in the accession is perfected;
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(b) an assignee, for value, of a person with an interest in the
whole at the time when the goods become accessions, but
before the security interest in the accessions is perfected;

(c) aperson with a perfected security interest in the whole who
makes an advance, under the security contract relating to
that security interest, after the goods become accessions
but before the security interest in the accessions is perfected,
but only to the extent of the advance;

(d) aperson witha perfected security interest in the whole who,
after the goods become accessions but before the security
interest in the accessions is perfected, acquires the right to
retain the whole in satisfaction of the obligation secured.

(4) Asecurity interest in goods, that attaches after the goods
become accessions, is subordinate to the interest of —

(a) aperson who has an interest in personal property to which
the goods become accessions and who—

@ hasnot consented to the security interest in the
accessions;

@) hasnotdisclaimed an interest in the accessions;

(i) has notentered into an agreement under which
another person is entitled to remove the
accessions; and

(iv) is otherwise entitled to prevent the debtor from
removing the accessions; or

(b) aperson who acquires an interest in the whole after the
goods become accessions but before the security interest
in the accessions is perfected.

26.—(1) A security interest in goods that subsequently become
part of a product or mass continues in the product or mass if the goods
are so manufactured, processed, assembled or commingled that their
identity is lost in the product or mass.
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(2) For the purposes of this section and section 22(1)—

perfection of a security interest in goods that subsequently
become part of a product or mass shall be treated as
perfection of the security interest in the product or mass;

any priority that a security interest continuing in the product
or mass has over another security interest in the product or
mass is limited to the value of the goods on the day on which
they became part of the product or mass;

a perfected security interest continuing in the product or mass
has priority over an unperfected security interest continuing
in the same product or mass;

if more than one perfected security interest continues in the
same product or mass, each perfected security interest is
entitled to share in the product or mass according to the
ratio that the obligation secured by the perfected security
interest bears to the sum of the obligations secured by all
perfected security interests in the same product or mass;

if more than one unperfected security interest continues in
the same product or mass, each unperfected security interest
is entitled to share in the product or mass according to the
ratio that the obligation secured by the unperfected security
interest bears to the sum of the obligations secured by all
unperfected security interests in the same product or mass;

the obligation secured by a security interest does not exceed
the value of the goods on the day on which the goods become
part of the product or mass.

(3) Notwithstanding paragraphs (c) to (f) of subsection (2), a

perfected purchase money security interest in goods that continues in
the product or mass has priority over—

(@

(®

a non-purchase money security interest in the goods that
continues in the product or mass; and

anon-purchase money security interest in the product or
mass given by the same debtor.
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27—1) The rights of a debtor in secured property may be Transferred

transferred consensually, or by operation of law, notwithstandinga ProPer-

provision in the security contract prohibiting transfer or declaring a
transfer to be an act of default of the contract.

(2) Atransfer ofrights in secured property by the debtor shall
not prejudice the rights of the secured creditor, arising under the security
contract or otherwise, including the right to treat a prohibited transfer
as an act of default.

(3) Ifadebtor transfers an interest in secured property that,
at the time of the transfer, is subject to a perfected security interest, that
security interest has priority over any other security interest granted by
the transferee, except to the extent that the security interest granted by
the transferee secures advances made or contracted for—

(@) after the expiration of fifteen working days from the date
that the secured creditor who holds the security interest in
the transferred secured property had knowledge of the
information required to amend the registration notice con-
cerned to reflect the transferee as the debtor; and

(b) before the secured creditor referred to in paragraph (a) took
possession of the secured property or amended the
registration notice concerned to reflect the transferee as the
debtor.

(4) Subsection (3) shall not apply in any circumstances under
this Act where the transferee acquires the debtor’s interest free of the
security interest of the secured creditor.

(5) Notwithstanding subsections (3) and (4), if a security
interest is perfected by registration and the debtor transfers all or part
of his interest in the secured property with the prior consent of the
secured creditor, the security interest in the transferred property is
subordinate to—

(a) aninterest, otherthana security interest in the transferred
property, arising during the period commencing on the
expiration of the fifteenth day after the transfer and ending at
the time the secured creditor amended the registration notice
concerned to reflect the transferee as the new debtor or
took possession of the property;
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aperfected security interest in the transferred property that
is registered or perfected during the period referred to in
paragraph (a); and (c) a perfected security interest, in the
transferred property, that is registered or perfected after the
transfer and before the expiration of the fifteenth day after
the transfer, if before the expiration of the fifteenth day—

@ the registration notice in respect of the security
interest first referred to in this subsection is not
amended to reflect the transferee of the interest in
the secured property as the debtor; or

(i) the secured creditor does not take possession of
the property.

(6) Notwithstanding subsections (3) and (4), subsection (7)

applies where a security interest is perfected by registration and the
secured creditor has knowledge of—

(@

information required to amend the registration notice
concerned to reflect the transferee as the debtor, in any case
where all or part of the transferor’s interest in the secured
property is transferred; or

(b) the new name of the debtor, if there has been a change in the

debtor’s name.

(7) The security interest in the transferred property, where
subsection (6)(a) applies, or, where subsection (6)(b) applies, in the
secured property, is subordinate to—

@

an interest, other than a security interest in that property,
arising during the period commencing on the expiration of
the fifteenth day after the secured creditor has the knowledge
referred to in subsection (6) and ending at the time the secured
creditor amends the registration notice concerned to reflect
the transferee as the debtor, or reflect the new name of the
debtor (as the case requires), or takes possession of the

property;
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(b) aperfected security interest in the secured property that is
registered or perfected after the secured creditor has the
knowledge referred to in subsection (6) and before the
expiration of the fifteenth day referred to in paragraph (a), if,
before the expiration of the fifteenth day—

(1) the registration notice in respect of the security
interest first referred to in this subsection is not
amended to reflect the transferee as the debtor
or to disclose the new name of the debtor (as the
case requires); or

() the secured creditor does not take possession of
the property.

(8) Ifthe debtor’s interest in part or all of the secured property
is transferred by him without the consent of the secured creditor and
there are one or more subsequent transfers of the secured property
without the consent of the secured creditor before the secured creditor

acquires knowledge of the name of the most recent transferee, the
secured creditor—

(@) isdeemed to have complied with subsection (7) if the secured
creditor amends the registration notice concerned not later
than fifteen days after acquiring knowledge of the name of
the most recent transferee of the secured property and all
other information required to effect registration of the security
interest; and

(b) neednoteffect or amend the registration of the security interest
to reflect any intermediate transferee.

(9) For the purposes of this section, “transfer” includes a
sale, the creation of a security interest, and a transfer under proceedings
to enforce the judgment of any court.

Priority Against Other Types of Interest
in Secured Property

28. Alien arising out of materials or services provided in respect of Liens.
goods that are subject to a security interest in the same goods has
priority over that security interest if—

(@) thematerials or services relating to the lien were provided in
the ordinary course of business;
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(b) the lien has not arisen under an enactment that provides that
the lien does not have the priority; and

(c) the person who provided the materials or services did not,
at the time of providing the materials or services, know that
the security contract concerned contained a provision
prohibiting the creation of a lien by the debtor.

29.—(1) Aperson who receives payment of a debt owed to him
by a debtor, through a payment initiated by the debtor, has priority
over a security interest in—

(a) thefundspaid;
(b) any intangible that was the source of the payment; and
(c) any negotiable instrument used to effect the payment.

(2) Subsection (1) applies whether or not the person had
knowledge of the security interest at the time of the payment.

(3) For the purposes of subsection (1), “payment initiated
by the debtor” includes a payment made by the debtor through the use
of—

(a) anegotiable instrument;
(b) anelectronic funds transfer; or

(c) adebit, atransfer order, an authorisation, or a similar written
payment mechanism executed by the debtor when the
payment was made.

30.—(1) The interest of a holder of a negotiable document of title,
or a purchaser of a negotiable instrument, has priority over a perfected
security interest in the document of title or the instrument (as the case
may be) if the holder or purchaser—

(a) gave value for the document of title or the instrument;

(b) acquired the document of title or the instrument without
knowledge of the security interest; and

(c) inthe case of a purchaser of a negotiable instrument, took
possession of the instrument.



The Security Interests in Personal Property [No. ]
Act, 2013

(2) For the purposes of subsection (1), the holder of a
negotiable document oftitle who acquired it under a transaction entered
into in the ordinary course of the transferor’s business has knowledge
only if the holder acquired the interest with knowledge that the transaction
isabreach of the security contract concerned.

(3) For the purposes of this section, “negotiable document of
title” means a writing issued or addressed to a bailee—

(@) thatcovers goods in the bailee’s possession that are identified
or are fungible portions of an identified mass; and

(b) in which it is stated that the goods identified in it will be
delivered to a named person, or to the transferee of that
person, or to bearer or to the order of a named person.

31.—(1) The rights of an assignee of an account recejvable are
subject to—

(@) the terms of the contract between the account debtor and
the assignor and any defence or claim arising from the
contract; and

(b) any other defence or claim of the account debtor against the
assignor (including a defence by way of a right of set-off)
that accrues before the account debtor acquires knowledge
of the assignment,

(2) Subsection (1) does not apply if the account debtoronan
account receivable has made an enforceable agreement not to assert
defences to claims arising out of the contract,

(3) Inthis section—
“assignee” includes a secured creditor and a receiver.

32.—(1) The interest of an execution creditor in any secured
has priority over any security interest in the same property, if the security

interest is not perfected at the time of registration of the interest of the
execution creditor under section 55.

(2) In this Act—

(@) “execution creditor” means a person entitled to take
possession of personal Pproperty pursuant to a writ in aid of
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execution, charging order, order of attachment, a garnishee
order, or other similar process issued by a court for the
recovery of debt; and includes a trustee in bankruptcy or
liquidator in relation to any such property;

(b) for the avoidance of doubt, an execution creditor does not
include a landlord who exercises aright of distress.

(3) Notwithstanding subsection (1), a purchase money security
interest has priority over the interest of an execution creditor in—

(a) secured property, other than intangibles, if the purchase
money security interest is perfected not later than seven days

after the day on which—
() the debtor obtains possession of the secured
property; or

(i) another person, at the request of the debtor,
obtains possession of the secured property,

whichever is earlier; or

(b) an intangible, if the purchase-money security interest is
perfected not later than seven days from the day on which
the security interest attaches.

(4) Aperfected security interest has priority over the interest
of an execution creditor only to the extent of advances made—

(a) before the secured creditor acquired knowledge of the
interest of the execution creditor; or

(b) before anotice of the interest of the execution creditor is
registered under section 55.
PART V1. Enforcement of Security Interests
;\F%l;:ftion 33.—(1) This Part doesnot apply to—
(a) a transaction described in section 3 (1) (d), unless that
transaction creates a purchase money security interest;

(b) theinterestofan execution creditor; or
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a transaction in which a person pledges property to a
pawnbroker.

(2) The exercise of aright or remedy under this Part shall be

without prejudice to any other rights or remedies available under this
Part, this Act, or any other law.

(3) Asecurity interest is not subsumed by another security

interest merely because a secured creditor has obtained a judgment
against the debtor.

34.—(1) Where adebtor isin default undera security contract, the
secured creditor has against the debtor—

@

()

©

(d)

(a)

(b)

the rights, remedies and obligations provided in the security
contract;

the rights, remedies and obligations provided by any other
law, to the extent that that they are not inconsistent with this
Act;

the rights, remedies and obligations provided in this Act
including (but not limited to) sections 15 (crops) and 25
(accessions); and

where the secured creditor is in possession or control of the
secured property, the rights, remedies and obli gations
provided in section 7.

(2) On default under a security contract—

the secured creditor has, unless otherwise agreed between
the parties, the right to take possession of the secured
property or otherwise enforce the security contract by any
method permitted by law;

if the security interest is perfected by registration and the
secured property is of a kind that cannot be readily moved
from the premises where the property is located or is of a
kind for which adequate storage facilities are not readily
available, the secured creditor may seize or repossess the
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in any manner by which a writ in aid of execution may provide
for seizure without removal; and

(c) where paragraph (b) applies, the secured creditor may
dispose of secured property on the premises concerned,
but shall not cause the person in possession of the premises
any greater inconvenience and cost than is necessarily
incidental to the disposal.

(3) Subsection (2) applies subject to the provisions of this
section, sections 15 (5) and (6) (crops) and section 25 (accessions),
and any rule of law requiring prior notice.

(4) Where the secured property concerned is a document of
title, the secured creditor may—

(@) proceed under this Part either as to the document of'title or
as to the property covered by it; and

(b) any method of enforcement that is available with respect to
the document of title is also available, with any necessary
modification, with respect to the property covered by it.

35.—(1) Inthe event of default under the terms of a security contract,
a secured.creditor may in the case of secured property which is an
intangible or a financial instrument—

(@) notify the debtor (or any other person obligated to make
payment under the financial instrument) to make payment or
otherwise render performance to the secured creditor,
whether or not the secured creditor was making collections
on the secured property before the notification; and

(b) subject to section 36 (disposition; of secured property), take
control of any proceeds to which the secured creditor is
entitled; and

(c) apply any money, accounts receivable, or security in the form
of a debt obligation, taken as secured property, to the
satisfaction of the obligation secured bv the securitv interest
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(2) Asecured creditor may deduct reasonable expenses of
collection from any—

(@) amounts collected from a debtor on an intangible or from a
person obligated to make payment under a financial
instrument; or

(b) money held as secured property.

(3) Notice under this section to an account debtor is not a
condition for—

(a) theattachment or perfection of a security interest in accounts
receivable;

(b) the assignment or transfer of accounts receivable; or

(c) theenforcementofa security interest in accounts receivable,
except as provided in this section.

(4) Where secured property that is an intangible is assigned,
the account debtor may make payments under the security contract to
the assignor—

(@ before the account debtor receives a notice that—

() states that the amount payable or to become
payable under the security contract has been
assigned and that payment is to made to the
assignee; and

(@) identifies the contract under which the amount
payable is payable, or is to become payable; or

(b) after—

(@ theaccountdebtor requests the assignee to furnish
proof of the assignment; and

() theassignee fails to furnish proof within fourteen
days after the date of the request.

(5) Payment by an account debtor to an assignee under a
notice mentioned in subsection (4) (a) discharges the oovligation of the
account debtor to the extent of the payment.
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(6) Where the secured property is a licence, the secured
creditor may seize the secured property by giving notice to the debtor,
or to the grantor of the license or any successor to the interest in the
licence.

36.—(1) After seizing or repossessing secured property as permitted
by this Part, a secured creditor may, after giving notice as required by
section 37—

(a) dispose of the property in its existing condition or after
repairing, processing or preparing the secured property for
disposition; and

(b) apply the proceeds of the disposition consecutively to—

() thereasonable expensesof seizing, repossessing,
holding, repairing, processing or preparing for
disposition and disposing of the secured property
and any other reasonable expenses incurred by
the secured creditor in enforcing the security
interest; and

@) the satisfactionofthe obligations secured by the
security interest of the party making the
disposition;

and any surplus arising from the disposition shall be dealt
with in accordance with section 38 (surplus or deficiency on
disposition).
(2) The disposition of secured property pursuant to subsection
(1) may be—
(a) by private sale;
(b) by publicsale, includirig public auction or closed tender;
(c) asawhole orin commercial units or parts;

(d) by lease, credit sale, licence; or

(e) any other commercially reasonable manner of disposition.
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(3) A secured creditor may delay disposition of secured
property in whole or in part.

(4) Asecured creditorhas a duty to act in good faith to obtain
the best price reasonably obtainable at the time when disposing of secured
property pursuant to this Part, and that duty shall be deemed to have
been discharged where the disposition of secured property ismade ina
commercially reasonable manner as provided in subsection (5).

(5) Adisposition of secured property is made in a commercially
reasonable manner if the disposition is made—

(@) inthe usual mannerin any recognized market;

(b) atthe price current in any recognized market at the time of
the disposition; or

(c) otherwisein conformity with reasonable commercial practices
among sellers of the type of property that is the subject of
the disposition.

(6) For the purposes of subsection (5), the fact that a greater
amount could have been obtained by a disposition at a different time or
by a different method from that selected by the secured creditor is not
of itself sufficient to preclude the secured creditor from establishing that
the disposition was made in a commercially reasonable manner.

(7) A disposition shall be deemed to be commercially
reasonable if it has been approved in a judicial proceeding or by an
assignee for the benefit of creditors.

37.—(1) Not less than seven days prior to disposing of secured
property pursuant to this Part, the secured creditor shall delivera notice
of the disposition to—

(a) thedebtor;

(b) any other person who is known by the secured creditor to
be an owner of the secured property; and
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any creditor or other person with a security interest in the
secured property, whose interest is subordinate to that of
the secured creditor, if—

(@) prior to the day on which the notice of the
disposition is given to the debtor, that creditor or
other person has registered a registration notice
identifying the debtor or, if the secured property
is a motor vehicle, identifying the motor vehicle
by serial number; or

(i) the security interest of that creditor or other person
is perfected by possession at the time when the
secured creditor seized or repossessed the
secured property; and

any other person with an interest in the secured property,
who has given a written notice to the secured creditor of that
person’s interest in the secured property prior to the date on
which the notice of the disposition is given to the debtor.

(2) Anotice under subsection (1), where given by a secured
shall contain—

a description of the secured property;

the amount required to satisfy the obligation secured by the
security interest;

the amount of applicable expenses or, where the amount of

the expenses has not been determined, areasonable estimate;
and

in the case of disposition by sale by public auction—
@) thedate, time and place of such sale;

(i where the saleisto proceed by way of closed
tenders, the place to which closed tenders may
be delivered, the date after which closed tenders

" will not be accepted; and
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(i) the date after which any private disposition of the
secured property may be made.

(3) Anotice under subsection (1), where given by areceiver,

shall contain—

@
(b)

©

(@)
(b

()

(d)

©

a description of the secured property;

a statement that, unless the secured property is redeemed, it
will be disposed of; and

in the case of disposition by sale by public auction—
(i) thedate, time and place of such sale;

(i) where the sale is to proceed by way of closed
tenders, the place to which closed tenders may
be delivered, the date after which closed tenders
will not be accepted; and

(i) the date after which any private disposition of the
secured property may be made.

(4) Anotice under this section is not required where—

the secured property is perishable;

the secured creditor believes on reasonable grounds that the
secured property will decline substantially in value ifit is not
disposed of immediately after default;

the cost of care and storage of the secured property is
disproportionately large in relation to its value;

the secured property is of a type that is to be disposed of by
sale in an organized market that handles large volumes of
transactions between many different sellers and many
different buyers;

the secured property is money authorized or adopted by a
foreign government as part of its currency;
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after default, each person entitled to receive a notice of
disposition conser?s in writing to the disposition of the secured
property without compliance with the notice reguirements of
this section; or

for any other reason, the Court on an application made to it
without notice is satisfied that a notice under this section is
not required.

(5) Notwithstanding any other provision of this Part, where

the secured property is a licence, the secured property may be disposed
of only in accordance with the terms and conditions that applied at the
time that the secured creditor took control of the licence.

38.—(1) Subject to subsection (5), where a secured creditor has
dealt with the secured property under section 35 (enforcement re
accounts receivable, financial instruments or intangibles) or has disposed
of it in accordance with section 36 (disposition of secured property) or
otherwise, any surplus arising from the dealing or disposition shall, unless
otherwise provided by law or by agreement of all interested parties, be
accounted for and paid out consecutively as follows—

@

®

©

firstly, in satisfaction of the obligations due to each person
(in order of their priority ranking) who has a security interest
in the secured property and—

(i) who, before the distribution of the surplus, registers
aregistration notice identifying the debtor or, if
the secured property is amotor vehicle, identifying
the motor vehicle by serial number; or

(i) whose interest was perfected by possession at
the time when the secured property was seized;

secondly, to any other person with an interest in the surplus,
if that person has given a written notice of that interest to the
secured creditor prior to the distribution; and

thirdly, to the debtor or any other person who is known by the
secured creditor to be an owner of the secured property,
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but the priority of the claim of any person mentioned in paragraph (a),
(b) or (c) is not prejudiced by payment to anyone under this section.

(2) The secured creditor concerned shall give a written
accounting of—

(@) the amount received from the disposition of the secured
property or the amount collected under section 35
(enforcement re accounts receivable, financial instruments
or intangibles), as the case may require;

(b) the manner in which the secured property was disposed of;

(c) the amount applied to expenses as provided by section 6
(rights and obligation of secured creditor in possession), 35
(enforcement re accounts receivable, financial instruments
or intangibles), and 36 (disposition of secured property) ;

(d) thedistribution of the amount received from the disposition
or collection; and

(¢) theamount of any surplus,

to any person mentioned in subsection (1) within thirty days after receipt
of a written request by that person for an accounting,

(3) Where there is any question as to who is entitled to receive
payment under subsection (1), the secured creditor may pay the surplus
into the Court, and the surplus shall not be paid out except on an order
made on an application under section 44 (application to Court) by a
person claiming an entitlement to it.

(4) Exceptas otherwise agreed by the parties or as otherwise
provided by this Act or any other law, the debtor is liable to pay to the
secured creditor the amount of any deficiency arising on any collection
or disposition of secured property under this Part.

(5) Nothing in this section applies to a disposition in any

proceedings under the Bankruptcy Act or on a winding up under the
Companies Act.
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Retention of 39.—(1) Asecured creditor who is entitled to exercise any right or
Zi%‘;'fny py remedy under section 34 may propose to take the secured property in
secured

creditor. full or partial satisfaction of the obligation secured by it and shall give
notice of the proposal to—

(a) the debtorand any other person who is known by the secured
creditor to be an owner of the secured property;

(b) any creditor and any other person with a security interest in
the secured property, whose interest is subordinate to that
of the secured creditor, and—

() who, priorto the day on which notice is given to
the debtor, has registered a registration notice
identifying the debtor or, if the secured property
is a motor vehicle, identifying the motor vehicle
by serial number; or

() whose security interestis perfected by possession
when the secured creditor seized or repossessed
the secured property; and ‘

(c) any other person with an interest in the secured property
who has given written notice to the secured creditor of that
interest prior to the day on which the notice is given to the
debtor.

(2) Subject to subsections (3) and (6), if before the expiration
of thirty working days after notice is given under subsection (1) a person
entitled to receive a notice under subsection (1) gives to the secured
creditor notice of objection to the secured creditor’s proposal under
subsection (1), the secured creditor shall not proceed under subsection

(1.

(3) Ifno notice of objectionis given under subsection (2), the
secured creditor—

(@) is, at the expiration of the period mentioned in subsection
© (2), deemed to have irrevocably elected to take the secured
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property in full or partial satisfaction of the obligation secured
by it, in accordance with the terms of the proposal; and

(b) may hold or dispose of the secured property free from all
rights and interests of the debtor and from the rights and
interests of any person entitled to receive, and who has been
given, notice under—

(@) subsection (1) (b); or .

@ subsection (1) (c) if the person’s interest is
subordinate to that of the secured creditor.

(4) Ifasecured creditor has the right to retain secured property
under subsection (3), all secured obligations are deemed to have been
performed for the purposes of section 54 (termination notices).

(5) A secured creditor may request that any person who
gives a notice of objection under subsection (2), other than the debtor,
furnish proof of that person’s interest and, unless the person furnishes
proofnot later than thirty days after the secured creditor’s request, the
secured creditor may proceed as if no objection were received from
the person.

(6) On application by a secured creditor, the Court may
determine that an objection to the proposal of a secured creditor is
ineffective on the ground that—

(@) the person made the objection for a purpose other than the
protection of an interest in the secured property or proceeds
of adisposition of the secured property; or

(b) the market value of the secured property is—

@ in the case of a proposal to take the secured
property in full satisfaction of the obligations
secured by it, less than the total amount owing to
the secured creditor and the costs of disposition;
or

() in the case of a proposal to take the secured
property in partial satisfaction of the obligations
secured by it, less than the amount of debt which
itisproposedwillbesatisﬁedbyﬂlemldngofthe
secured property and the costs of disposition.
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Purchase of 40. The secured creditor may purchase the secured property or
CUr o, ® . . o

property by any partofit,ifthe purchase is at a public sale for a price that bears a
secure

creditor. . reasonable relationship to the market value of the secured property, ot
part thereof (as the case may be).

Debtor's right 41, Atanytime before—

to redeem

;‘,f,‘;,':fty. (a) asecured creditor ora receiver has disposed of secured
property, or contracted for its disposition, pursuant to this

Part; or

(b) asecured creditor is deemed to have irrevocably elected to
retain secured property, by virtue of section 39,

any person who is entitled to receive a notice of the disposition under
section 37 (obligation to give notice of disposition) may, unless that
person otherwise agrees in writing after default, redeem the secured
property by tendering to the secured creditor—

() fulfilmentofthe obligations secured by the secured property;
and

() a sum equal to the reasonable expenses of seizing,
repossessing, holding, repairing, processing and preparing
the secured property for disposition, if those expenses have
actually been incurred by the secured creditor, and any other
reasonable expenses incurred by the secured creditor in
enforcing the security contract.

Rights of 42. Where a secured creditor disposes of secured property to a

purchasers of purchaser who takes possession of the secured property for value and

property.  in good faith—
(a) the purchaser acquires the secured property free from—
(@) theinterest of the debtor;
(i) anyinterest subordinate to that of the debtor; and

@i any interest subordinate to that of the secured
creditor,

whether or not the requirements of this Part have been
complied with by the secured creditor; and
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(b) all obligations secured by the subordinate interests mentioned
in paragraph (a) are deemed to be performed for the
purposes of a termination notice,

43.—(1) Subjectto any other law to the contrary, where the same
obligation is secured byaninterestina mortgage in real property and a
security interest in personal property, the secured creditor may—

(@) without limiting the secured creditor’s rights, remedies and
obligations, proceed under this Part in respect of the personal
property; or

(b) proceed under this Part in respect of both the interest in the
mortgage and the personal property.

(2) Nothing in subsection (1) (b) shall be construed as limiting
the rights of another secured creditor who has a security interest in
personal propérty that is taken before or after the security interest
mentioned in subsection (1), and that other secured creditor—

(@) has standing in proceedings taken in accordance with
subsection (1) (b); and

(b) may apply to the Court for the conduct of a Jjudicially
supervised sale for the purposes of subsection (1) (b), and
the Court may grant the application.

(3) For the purpose of distributing the amount received from
the sale of real property and personal property under this section in any
case where the purchase price is not allocated to the real property and
the personal property separately, the amount of the total price that is
attributable to the sale of the personal property is the proportion of the
total price that the market value of the personal property at the time of
the sale bears to the sum of the market values of the real property and
the personal property at the time of the sale.

44. On the application of a debtor, a creditor of a debtor, a
secured creditor, a person carrying out a writ in aid of execution, ora
person claiming an interest in secured property, the Court may make
any one or more of the following orders—

(@) anorder, including a declaration of a right and an order for
injunctive relief, that is necessary to ensure compliance with
this Part or section 7 (rights and obligations of secured
creditor in possession), 15 (crops) or 25 (accessions);
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(b) anorder giving directions to any person regarding the exercise
of any right or the discharge of any obligation under this Part
or section 7, 15, or 25;

(c) an order relieving a person from compliance with any
requirement of this Part or section 7, 15, or 25;

(d) an order staying the enforcement of any right conferred by
this Part or section 7, 15, or 25; or

(¢) any order thatis necessary to ensure protection of the interest
of any person in the secured property.

Enforcement  45.—(1) A secured creditor who is entitled to take possession of
of security . .
interests in  @ny accessions under section 25 shall—

accessions.
(a) before removing the accessions, and subject to subsection

(9), give not less than ten working days notice ofhis intention
to remove the accessions to—

(i) every person whom the secured creditor knows
to have an interest in the goods to which the
accessions are installed or affixed, orin the whole;
and

(i) any personwho has registered a security interest
in the goods in or to which the accessions are
installed or affixed, orin the whole, and concerning
the same debtor;

(b) intaking possession of the accessions, remove the accessions
from the whole in a manner that causes no greater damage
to the other goods, or that puts the person in the possession
of the whole to no greater inconvenience, than is necessarily
incidental to the removal of the accessions.

(2) Every notice under subsection (1) (a) shall contain—
(@) the name and address of the secured creditor;
(b) adescription of the accessions to be removed,

(c) adescription of the goods inor to which the accessions are
installed or affixed;
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(d) the amount due to the secured creditor and a good faith
estimate of the value of the accessions if the accessions were

removed from the goods in or to which they are installed or
affixed; and

(¢) astatement of'the secured creditor’s intention to remove the
accessions unless the lesser of the amount secured or the
value of the accessions is paid on or before a date specified
in the notice, being not less than ten working days from the
date on which the notice is given.

(3) A person, other than the debtor, who has an interest in
goods in or to which accessions are installed or affixed at the time when
the accessions are installed or affixed, is entitled to be reimbursed by
the secured creditor for any damage to the person’s interest in the goods
caused by the removal of the accessions.

(4) Anobligation to reimburse under subsection (3) does not
include an obligation to reimburse for any reduction in the value of the
property caused by the absence of the accessions or by the necessity
of replacing the accessions.

(5) Aperson entitled to reimbursement under subsection 3)
may give the secured creditor notice in writing refusing permission to
remove the accessions until the secured creditor concerned gives
adequate security for the reimbursement, and the secured creditor shall
not be entitled to remove the accessions until permission is given by the
person or an order is made under subsection (6) (d).

(6) On anapplication made by a secured creditor, the Court
may make an order—

(@) determining who is entitled to reimbursement under
subsection (3);

(b) determining the amount and kind of security to be provided
by the secured creditor under subsection (5);

(c) prescribing a depository for the security referred to in
subsection (5); or

(d) dispensing with the need for permission of any or all persons
entitled to reimbursement under subsection (5).
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(7) Onan application made by a person entitled to be given
notice under subsection (1) (a), the Court may make an order—

(a) postponing the removal of the accessions; or

(b) determining the amount payable to the secured creditor under
subsection (8).

(8) Aperson, other than the debtor, who has an interest in the
whole that under this Act is subordinate to a security interest in the
accessions, may retain the accessions on payment to the secured creditor
having the security interest that takes priority over all other security
interests in the accessions, the lesser of—

(@) the amount due to the secured creditor; or

(b) the value of the accessions if the accessions were removed
from the goods in or to which they are installed or affixed.

(9) The requirement to give notice under subsection (1) (a)
shall not apply if—

(a) the secured creditor believes onreasonable grounds that the
secured property will decline substantially in value if it is not
disposed of immediately after default;

(b) the cost of care and storage of the secured property is
disproportionately large in relation to its value; or

(c) for any other reason the Court, on an application made
without notice, is satisfied that notice under subsection (1)
(@) is not required.

46.—(1) A security contract may provide for the appointment
of a receiver and, except as provided in this Act or any other law, for
the rights and duties of areceiver. '

(2) On application by an interested person, the Court may—

(a) appointareceiver, notwithstanding the absence in the security
contract of any provision for the appointment of a receiver;

(b) remove, replace or discharge a receiver, whether appointed
by a court or under a security contract;
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(c) give directions on any matter relating to the duties of a
receiver;

(¢)) notwithstanding anything contained in a security contract,
approve the accounts and fix the remuneration of a receiver;

(e) notwithstanding anything contained in a security contract,
make an order requiring a receiver, or a person by or on
behalf of whom the recejver is appointed, to make good any
default arising in connection with the receiver’s custody,
Mmanagement or disposition of the secured property or any
other property of the debtor or to relieve the person from
any default or failure to comply with this Part;

(f) exercise with respect to receivers appointed under a security
contract the jurisdiction that it has over receivers appointed
by the Court.

(3) Areceiver appointed under subsection (1) or (2) shall—

(@) take custody and contro] of the secured property in
accordance with the security contract or order of the Court
under which the recejver is appointed (as the case may be),
but shall not carry on the business of the debtor unless the
security contract or order of the Court so permits;

(b) where the debtor is a company, forthwith notify the
company’s directors of the appointment and discharge of
the receiver; and

(c) openand maintain, in the receiver’s name asreceiver, one
Ormore accounts, at a financial institution licensed to accept
deposits, in which shall be deposited all money that comes
under the receiver’s control as receiver;

(d) keep records, in accordance with accepted accounting
practices, of all receipts, expenditures and transactions that
involve secured property or other property of the debtor;

(®) prepare, at least once in every six-month period after the
date of the appointment, financial statements of the
receivership;
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() indicate onevery business letter, invoice, contract or similar
document used or executed in connection with the receivership
that the receiver is acting as areceiver; and

(g) oncompletionofthe receiver’s duties, prepare a final account
of the receivership in the prescribed form and send a copy
of the final account to the debtor and, where the debtor is a
company, to the directors of the company.

(4) The debtor and, where the debtor is a company, the
directors of the company or their authorized representative may, by a
demand in writing delivered to the receiver, require the receiver to make
available for inspection the records mentioned in subsection (3) (d)
during regular business hours at the place of business of the receiver in
Jamaica.

(5) The debtor and, where the debtor is a company, the
directors of the company, a person carrying outa writ in aid of execution,
a person claiming an interest in any secured property in the custody or
control of the receiver, or the authorized representative of any of them,
may, by a demand in writing delivered to the receiver, require the
receiver to provide copies of the financial statements mentioned in
subsection (3) (€) or the final account mentioned in subsection (3) (g)
or to make them available for inspection during regular business hours
at the place of business of the receiver in Jamaica.

(6) The receiver shall comply with a demand made under
subsection (4) or (5) not later than fourteen days after receiving the
demand.

(7) Areceiver may require the payment in advance ofa feein
the prescribed amount for each demand made under subsection (4) or
(5) to the receiver.

(8) The powers mentioned in subsection (2) and in section
44 (application to Court) are in addition to any other powers the Court
may exercise in its jurisdiction over receivers.

(9) Unless the Court orders otherwise, a receiver is required
to comply with sections 36 (disposition of secured property) and 38
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(surplus or deficiency on disposition) only where the receiver disposes
of secured property other than in the course of operating the business
of a debtor.

(10) For the purposes of this Part, the term “secured creditor”
applies to areceiver acting under this Part, except in the case of sections
39 (retention of secured property by secured creditor), 40 (purchase
of secured property by secured creditor), 41(b) (election to retain
secured property) and 43 (enforcement of parallel obligation secured
by an interest in a mortgage).

(11) Subject to section 38(5), in the event of any conflict
between the provisions of this Act and the Companies Act or any other
law, in respect of areceiver, the provisions of this Act shall prevail.

PART VII. Registration
47.—(1) There is hereby established a Security Interests Registry.

(2) There shall be a Registrar of Security Interests, who shall
be designated as such by the Minister.

(3) The Registrar shall be responsible for ensuring that the
Register is maintained in accordance with this Act, and for the
performance of the functions assigned to the Registrar by this Act or
any other law, which functions may be carried out by any member of
staff of the Registry under the direction of the Registrar.

48.—(1) The Register for the purposes of this Act shall be maintained
in electronic form that provides for—

(a) thefiling, inanelectronic Register of Security Interests, ofall
registration notices, amendment notices, and termination
notices, registered under this Part; and

(b) theassignmentofa registration number (which shall be a
unique identification number) to each such notice, together
with a notation of the date and time of the filing.

(2) Anotice mentioned in subsection (1) is registered at the
time that a registration number, date and time is assigned to it in the
Register, and the Registrar shall thereupon cause to be created a printable
written statement bearing that information.

Registry.

Register.
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(3) The Registrar shall maintain the Register in a state of
availability for public inspection, including the capability to view any
registration notice filed in the Register by inputting a search of any of
the following data—

(@ the name or taxpayer registration number of the debtor;

b) theregisu'ationnmnberoftheregistxationnoﬁce,inamanner
that associates the registration notice with all related
amendment notices and termination notices;

(c) inthe case of amotor vehicle, the serial number of the
motor vehicle, if a serial number was provided in the notice
in a field prescribed by the Registrar.

(4) Where the registration of a notice is affected by the
failure of the Registrar to observe any requirement mentioned in
subsection (1), (2) or (3), the notice remains effective except against
a purchaser of secured property covered by the notice, who gives
value in reasonable reliance upon the information available from the
Register.

(5) The Registrar shall maintain records of lapsed or
terminated registration notices (including all associated amendment,
continuation and termination notices) for a period of ten years beyond
the date of the lapse or termination, as the case may be.

(6) Subject to the provisions of this Act, registration of a notice
in the registry is not constructive notice or knowledge of its existence or
contents to any person.

(7) For the purposes of this Part, “registration number”
means the number assigned in accordance with subsection (1) (b).

49.—(1) Aregistration notice filed for the purposes of this Part

(@ sufficiently identify the debtor, and state the debtor’s

business or residential address and taxpayer registration
number;

(b) sufficiently identify the secured creditor, and state the
secured creditor’s business or residential address;

(c) state the amount of the principal indebtedness or other
obligations secured by the security interest covered by the
notice; and
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(d) describe the secured property covered by the notice.

(2) Aregistration notice may relate to one or more security
contracts and may identify more than one debtor or more than one
secured creditor.

(3) Aregistration notice may be registered before or after a
security contract has been concluded and before or after the security
interest has attached.

(4) Aperson may register a registration notice under this
section only if the debtor concerned authorizes the registration.

(5) For the purposes of subsection (4), authorization by the
debtor —

(@) need not be contained in the registrétion notice;
(b) need not be disclosed to the Registrar;

(©)  may be given after registration, of the registration notice;
and

(d) in any case where the debtor signs a security contract,
shall be deemed to have been given to the filing of a
registration notice covering—

() the secured property described in the security
contract; and

(i) the proceeds of the secured property (whether
or not the security contract expressly covers
proceeds).

(6) The failure of a person who registers a registration
notice in the capacity of agent of a secured creditor to indicate that
capacity in the notice, shall not affect the validity of the notice.

(7) A registration notice remains effective with respect to
secured property that is sold, exchanged, leased, licensed, or otherwise
dealt with, and in which the security interest ‘continues, even if the
secured creditor knows of the sale, exchange, lease, license or other

dealing,
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(8) The registration of an amendment notice or termination
notice under this Part by a secured creditor does not affect the rights
of any other secured creditor identified in the registration notice
concerned.

Sufficiency 50.—(1) A person or entity is sufficiently identified in a notice
of

clentification, for the purposes of this Part if—

(@) in the case of an individual who is a citizen of Jamaica,
the notice states the name of the individual;

(b)  inthe case of an individual who is nota citizen of Jamaica,
the notice states the name of the individual as stated in
the individual’s passport;

(c) inthe case of an entity established by the Constitution of
Jamaica or under any other enactment, the notice states

the name of the entity as provided by the Constitution or
other enactment;

(d) in the case of a company incorporated under the
Companies Act, the notice states the name of the company
as stated in its certificate of incorporation, being the
most recent certificate as amended to reflect any change
of name;

(¢) inthe case of a company not domiciled in J amaica, the
name of the company as depicted in the appropriate
registry where the company is domiciled.

(2) A notice that sufficiently identifies a person or entity
under subsection (1) is not rendered ineffective by the presence or
absence of a trade name or other name of that person or entity.

(3) A notice that provides the trade name of a person or
entity but does not comply with subsection (1) does not sufficiently
identify that person or entity.

Amendment 51.—(1) Subject to subsection (4), a registration notice may,

notices. with written authorization signed by any of the secured creditors
concerned, be amended by the registration of one or more amendment
notices in accordance with this section.
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(2) For the purposes of subsection (1), the written

authorization of the creditor need not be disclosed to the Registrar or -

set out in the notice.

(3) An amendment notice for the purposes of subsection
(1) shall—

(@) identify the registration notice concerned by registration
number and state that it is an amendment to that registration
notice;

(b) identify the secured creditor who authorizes the amendment;
and

(©) provideall of the information required for a registration notice,
by completely restating the registration notice in a manner
that reflects the amendment.

(4) Written authorization signed by the debtor concerned
is required—

(@) to add secured property to a registration notice; or

(b) to add the name of that debtor to a registration notice
already registered under this Part.

(5) For the purposes of subsection (4), authorization by
the debtor—

(@ need not be contained in the amendment notice;
(b) need not be disclosed to the Registrar;
(© may be given after the registration of the amendment;

(d) in any case where the debtor signs a security contract that
adds secured property to a security interest, shall be
deemed to have been given to the registration of an
amendment notice covering—

() the secured property described in the security
contract; and

(@ the proceeds of the secured property (Whether
or not the security contract expressly covers
proceeds); and
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() shall be deemed to have been given to the registration of
an amendment notice that identifies that debtor, in any
case where that debtor signs a security contract in respect
of property covered by a registration notice already
registered under this Part and identifying another debtor.

(6) Anamendment notice that— .
(a) adds secured property to a registration notice is effective,
as to the secured property added; or

(b) addsadebtortoa registration notice is effective, as to the
debtor added,

only from the date of registration of the amendment notice.

(7) An amendment notice that purports to delete the
identification of—
(a) all the secured creditors, without providing sufficient

identification of one or more additional secured creditors;
or

(b) all the debtors, without providing sufficient identification of
one or more additional debtors,

shall be void and of no effect.

(8) Theregistration ofan amendment notice shall not have the
effect of extending the duration of a registration notice.
Effects of 52.—(1) The validity of the registration of a notice under this Part
?;2;‘;‘?;,mes, is not affected by any defect, irregularity, omission, or error, in the
efe. registration form unless the defect, irregularity, omission or error is
materially misleading.
(2) Without limiting the circumstances in which a registration is
invalid under subsection (1), the registration of a notice isinvalid if there
is a materially misleading defect, irregularity, omission or error in—

(@) thenameofany ofthe debtoglijdentiﬁed in the notice, other
than a debtor who does not own or have rights inthe secured

property; or
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(b) the serial number of the secured property described in the
notice, if the secured property is a motor vehicle.

(3) Within twenty-one days after the date on which a
secured creditor has knowledge of any change in circumstances which
would render a registration notice materially misleading, the secured
creditor shall file an amendment notice in respect of the change, and
where the secured creditor fails to do so, the registration notice
becomes invalid upon the expiration of the aforementioned twenty-
one days.

(4) Except as provided in subsection (3), a registration
notice that is not materially misleading at the time of registration
remains effective if after the notice is registered a change of
circumstances renders the registration notice materially misleading,

(5) For the purposes of this section, in order to establish
that a defect, irregularity, omission, or error is materially misleading, it
is not necessary to prove that any person was actually misled by it.

53.—(1) Aregistration notice, unless terminated under any provision
of this Act, shall be effective for whichever is the earlier of—

(@) the expiration ofthe term indicated in the registration notice;
or

(b) the expiration of ten years commencing on the date on which
and the time at which the notice was registered,

and shall thereafter lapse unless a continuation notice is registered, in
accordance with this section, at any time before the lapse of the notice.

(2) A continuation notice shall—

(a) identify, by registration number, the registration notice
concerned;

(b) identify the secured creditor, identified in the registration
notice, who authorizes the registration of the continuation
notice; and

Duration.
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(c) state that the effectiveness of the registration notice, with
respect to that secured creditor is to be continued.

(3) Where a continuation notice is registered in accordance
with this section—
(@) theeffectivenessofa registration notice is continued only

with respect to the secured creditor who authorised the
registration of the continuation notice; and

(b) the effectiveness of the registration notice continues for a
further period of ten years from the date on which the notice
would have lapsed under subsection (1) and thereafter lapses
unless another continuation notice is registered in accordance
with this section.

(4) Successive continuation notices may be registered for the
purposes of this section.

(5) Upon lapse of aregistration notice, the notice becomes
ineffective and a security interest that was perfected by the notice
becomes unperfected, unless the security interest is perfected without
registration.

(6) Where a security interest becomes unperfected upon lapse
of a registration notice, the security interest is deemed never to have
been perfected against a purchaser of the secured property for value.

54.—(1) The effectiveness of aregistration notice may be terminated
by the registration of a termination notice in accordance with this section.

(2) Atermination notice shall—

(@) identify, by registration number, the registration notice
concerned;

(b) identify the secured creditor, identified in the notice, who
authorizes the registration of the termination notice; and

(c) state that the registration notice is no longer effective with
respect to the interest of the secured creditor who authorizes
the registration of the termination notice.
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(3) Atermination notice registered in accordance with this
Part terminates the effectiveness of a registration notice with respect to
a secured creditor identified pursuant to subsection (2) (b) only if that
secured creditor authorizes, in writing signed by that secured creditor,
the registration of the termination notice.

(4) The written authorisation signed by the secured creditor
for the purposes of subsection (4) need not be disclosed to the Registrar
and need not be set out in the notice.

55.—(1) The Court may, upon the application of an execution
creditor—

(a) atthetime whenjudgment s entered for the execution creditor
or any time thereafter, in the case of a judgment for the
payment of money; or

(b) atthetime of the filing of a bankruptcy petition or a petition
for winding-up (as the case may be), by the execution creditor,

direct that a notice under this section be entered in the Register.
(2) Anotice under this section shall—
(a) identify the execution creditor concerned;

(b) identify the person owing payment or performance of an
obligation to the execution creditor; and

(¢) describe the property against which the execution creditor
claims, or may claim, a right.

56.—(1) The Registrar may refuse registration of a notice under
this Part if—
(@)  in the case of a registration notice, the notice does not
identify a debtor;

(b)  in the case of an amendment notice, the notice does not
identify a debtor, does not provide the registration number
of the registration notice concerned, or putpots to amend
a registration notice that has been terminated;
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(¢) inthecaseofa continuation notice, the notice does not
provide the registration number of the registration notice
concerned or was not submitted for registration within
the time allowed under section 53;

(d) inthecaseofa termination notice, the notice does not
provide the registration number of the registration notice
concemed, or the notice purports to terminate a registration
notice that has been terminated with respect to each
secured creditor identified in the notice; or

(e) the applicable registration fee has not been paid in full.

(2) Where registration of a notice is refused other than on
any of the grounds specified in subsection (1), the notice is effective
except as against a purchaser of secured property that gives value in
reasonable reliance on the absence of the notice in the Register.

(3) Where registration of a notice is refused in any case, the
Registrar shall forthwith communicate the fact of, and reason for, the
refusal to the person who submitted the notice for registration.

(4) A person aggrieved by a decision of the Registrar under
this section or section 57 may apply to the Supreme Court for an
order under subsection (5).

(5) On an application under subsection (4),:the Court may,
as it considers fit, refuse the application or—

(a) inthecaseofadecisionofthe Registrar to reuse registration,
make an order directing the Registrar to effect the
Registration; or :

(b) inacase falling within section 57, make an order directing

the steps to be taken to remedy the error or omission in
question.

57.—(1) The Registrar shall restore a registration if it appears to
the Registrar that, due to a clerical error made by the Registrar, the
registration has been incorrectly cancelled or removed.
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(2) Aregistration restored under subsection (1) shall be
regarded as having continued in force throughout the period during
which it was incorrectly cancelled or removed (as the case may be), as
if it had not been so cancelled or removed,

(3) The Registrar may, with the consent of the secured creditor,
correct any clerical error or omission made by the Registrar in a
registration.

58.—(1) The Registrar shall provide, upon payment of the prescribed
fee, the following information to any person upon the request of that
person—

(@) whether there is any registration notice that identifies a
particular debtor, or describes a motor vehicle by serial
number, andtlmhasnottenninatedwithmpecttoallsecm'ed
creditors identified in the notice;

(b) theregistration number, and the date and time of registration,
of the registration notice;

(¢) the name and address of each debtor and each secured
creditor identified in the notice; and

(d) all of the information contained in the notice,

(2) Subject to subsection (3), the Registrar may determine
tlnfonninwhichﬂleinfomaﬁonmenﬁonedinsubsecﬁon(l)isprovided.

(3) Ifrequested to do so, and upon payment of the prescribed
fee the Registrar shall issue a certified search report, or such other
report certified by the Registrar, as may be reasonably required.

(4) A certified report issued by the Registrar under subsection
(3) shall be admissible in evidence in any court without further evidence
of its authenticity.

(5) The Registrar may provide information about some orall
registration notices to interested persons from time to time, on terms
determined by the Registrar, which terms may include payment by such
persons of a reasonable fee for the provision of the information.

(6) Nothing in this section precludes any right of inspection
free of cost under section 48 QA3).
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PART VIIL. General

59.—(1) The debtor, or any person with the written consent of the
debtor, may in writing request that the secured creditor give, or make
available, to any specified person, atan address specified by the person
making the request, any of the following—

(@) acopyof the security contract that creates or provides fora
security interest held by the secured creditor in the personal
property of the debtor;

(b) astatement in writing of the amount of the indebtedness and
of the terms of payment of the indebtedness;

(c) a written approval, or correction, of an itemised list of
personal property indicating which items are secured
property, unless the security interest is overall of the personal
property of the debtor;

(d) a written approval or correction of the amount of
indebtedness and of the terms of payment of the
indebtedness.

(2) Subsection (1) shall not apply if the information requested
under that subsection is required to be, or has already been, made
available under any other law to the person who made the request.

(3) Asecured creditor who is required to comply with a request
made under subsection (1) shall comply with the request within ten
working days after receiving the request.

(4) The Court may, on application by a secured creditor, make
an order exempting, in whole or in part, the secured creditor from
complying with a request made under subsection (1), or extending the
time for compliance, if the Court is satisfied that in the circumstances it
would be unreasonable for the secured creditor to comply with the
request.

(5) A secured creditor who is requested to provide information
under subsection (1) or (8) may charge the person who made the
request a fee to cover the reasonable costs of providing the information.
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(6) The Court may, on application by any person who
makes a request under subsection (1), make an order requiring the
secured creditor to comply with the request if, without reasonable
excuse, the secured creditor fails to comply with the request.

(7) Where a request is made under subsection (1) and the
person to whom the request was made no longer has aninterestin the
obligation or the secured property, that person shall send or make
available to the person who made the request the name and address of
ﬂlchmnediatesuowssonotheimet%tconcemedandﬁlelatestsuwessor
to the interest, if known.

(8) Where apersonto whom this subsection applies makes a
written request to the secured creditor for the provision of any
information mentioned in subsection (1 ), and the secured creditor does
not provide the information in writing within ten working days after
receiving the request—

(a) thepersonmay apply to the Court, with notice to the secured
creditor, for an order requiring the secured creditor to
supply the information;

(b) and the Courtmay make such order as it thinks fitas to the
provision of the information.

. (9) Subsection (8) applies to a person who—
(@ isjudgment creditor of a debtor; or
(b) hasasecurity interest in personal property of the debtor.
60.—(1) This section shall not apply to—

(a) notices or other documents served or given in any court
proceedings; or

(b) notices or other documents served or given in accordance
with another procedure specified in the security contract
for serving or giving the notice or document concerned.

(2) Any notice or other document required or authorised by
this Act to be served or given to any person (hereinafter in this

67

Services of
notices, efc.



68 [No. ] The Security Interests in Personal Property
Act, 2013

secﬁonmﬂedﬂlcintendedlecipimt)shanbeMWﬁﬁngmdissuﬂiciemly
served or given if the intended recipient is—
(@ anindividual, by leaving it with the individual or by sending
it by registered mail addressed to—
(@) theindividual atthe individual's residence; or
(@@ where the individual is the sole proprietor of a
business, the name of the individual at the address
of the business;
(b)  apartnership—
(@ byleavingit with—
(A) oneormore of the general partners;
or

(B) aperson who, at the time of the delivery,
has control or management of the

partnership business; or
() by registered mail addressed to—
(A)  the partnership;
(B)  one or more of the general partners;
or

(C)  aperson who, at the time of delivery,
has control or management of the
partnership;

(©) acorporation—

6] by leaving it with an officer or director of the
corporation or with a person who is in charge of
any office or place of business of the corporation;

(i) by leaving it with or by sending it by régistered
mail addressed to the registered office or head
office of the corporation;
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@)  where the corporation has its registered office or
head office outside Jamaica, by leaving it with or
sending it by registered mail addressed to the
secretary appointed pursuant to section 172 of
the Companies Act or, in the case of a corporation
incorporated in ajurisdiction other than Jamaica,
the equivalent officer appointed pursuant to the
laws of that jurisdiction or, if there is no such
officer, a director of the corporation;

(d) anassociation by—
@ leaving it with an officer of the association; or

() by sendingit by registered mail addressed to an
officer of the association at the address of the
officer.

(3) For the purposes of subsection (2), where an intended
recipient is deceased, notice to that person may be served on or
given to that person’s personal representatives.

(4) Notwithstanding subsections (2) and (3), a court may in
any case make an order directing the manner in which any notice or
other document is to be served or given, or dispensing with the
service or giving of the notice or other document.

(5) The giving of a notice or other document mentioned in
subsection (2) by registered mail occurs—

(@) when the addressee actually receives the document; or

(b) except in cases where the postal services are not functioning,
on the expiration of ten days after the day of registration,

whichever is earlier.

(6) For the purposes of this Act, a notice or other document
served or given by facsimile is, in the absence of proof to the contrary,
to be regarded as having been served or given if the facsimile machine
used to send it generated a record of the transmission of the notice or
other document (as the case may be) to the facsimile machine used
by the intended recipient, and the date of the record is deemed to be
the date of receipt of the notice or other document.
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(7) A notice or other document given by electronic mail or
other similar means of communication is, in the absence of proof to
the contrary, to be regarded as having been given under this section,
£—

(a) the computer system used to transmit the notice or other
document (as the case may be)—

@) receives an acknowledgement or receipt of the
transmission, generated by the electronic mail
address of the intended recipient; or

(i) has not generated a record that the transmission
has failed; or

(b) the person who gives the notice or document proves that
the notice or document was transmitted by computer
system to the electronic mail address provided by the
intended recipient.

Regulations. 61. The Minister may make regulations for the purpose of giving
effect to the provisions of this Act and, without limiting the generality of
the foregoing, such regulations may—

(@ makeprovisionasto the staffand maintenance of the Security
Interests Registry and the operation of the Register including
the period for which records of entries are to be retained;

(b) prescribe the form of registration notices, amendment notices,
continuation notices and termination notices, and of all other
notices or forms required under this Act to be filed in, or
issued by, the Registry;

(c) prescribe the matters in respect of which fees are payable
under this Act, the amount of those fees, and the modes of
payment thereof;

(d) prescribe the data required to be submitted as to—
@® the description of secured property;

@) the manner of submission for registration of
registration notices, amendment notices and
termination notices;
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prescribe the form of search results and the method of their
disclosure;

the form of any notice required to be given to any person
under this Act;

subject to affirmative resolution, specifying the kinds of goods
the leases of which are not within the scope of this Act;

subject to affirmative resolution, make provisions for the
protection of consumers in respect of any specified category
of personal property capable of being subject to a security
interest.

62.—(1) Except as otherwise provided by this section, the validity,
perfection and effect of perfection or non-perfection of a security interest
is governed by the laws of Jamaica if—

@

(®)

©

)

at the time the security interest attaches, the secured property
concerned is situated in Jamaica;

at the time the security interest attaches, the secured property
concerned is situated outside Jamaica, but the security
contract contemplates that the secured property will be
moved to Jamaica;

the security contract provides that the laws of Jamaica
shall apply; or

in any other case, the laws of Jamaica apply.

(2) In respect of goods brought into Jamaica, a security

interest perfected under the law of the jurisdiction in which the goods
are situated at the time the security interest attaches but before the
goods are brought into Jamaica retains its priority ranking in relation
to other security interests in the goods, wherever perfected, if the
security interest is perfected in Jamaica in accordance with section

8—

(2) within thirty days after the goods are brought into Jamaica;
(b) within fifteen days after the secured creditor has knowledge

that the goods have been brought into Jamaica; or
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(c) before the date on which registration ceases under the law
of the jurisdiction in which the goods are situated at the
time the security interest attaches,

whichever is the earliest, but the security interest shall not have priority
over the interest of a buyer in the ordinary course of business who
acquires the goods without knowledge of the security interest.

(3) Nothing in subsection (2) shall be construed as preventing
the perfection of a security interest after the expiration of any time
period specified in that subsection. >

(4) Where a security contract creating a security interest in
goods provides for the goods to be kept in another jurisdiction and,
within thirty days after the security interest attaches, the goods are
removed to that other jurisdiction for purposes other than transportation
through the other jurisdiction, the validity, perfection and effect of
perfection or non-perfection of the security interest shall be governed
by the law of the other jurisdiction.

63. This Act binds the Crown.

64. This Act shall be reviewed by a committee of both Houses of
Parliament no later than three years from the appointed day.

65.—(1) Subject to the provisions or this section, priority as
between interests in personal property created before the appointed
day shall be determined by the laws applicable immediately prior to
the appointed day.

(2) A security interest perfected under this Act shall have
priority over an interest in personal property created before the appointed
day, except as provided by subsection (3).

(3) Acreditor who immediately before the appointed day has
an interest in the personal property of a debtor (including personal
property for which title is retained by the creditor and to which the
debtor has been given a right of possession) may register a registration
notice of its interest at any time, and—

(a) ifthenotice is filed before the expiration of the transitional
period, the interest shall—

(i) have priority over a security interest created,
registered or perfected under this Act;
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(@) retain its priority in relation to other interests in
personal property created before the appointed
day and in respect of which a notice in accordance
with this subsection is filed before the expiration
of the transitional period; and

(i) have priority over an interest in personal property
created before the appointed day and in respect
of which a registration notice has not been filed
before the expiration of the transitional period;
and

(b) ifthe notice is filed after the expiration of the transitional
period, the interest shall have priority over a security interest
created, registered or perfected after the time of the filing,

(4) Notwithstanding the provisions of section 49 (1)(a) a
registration notice of a security contract made before the appointed
day shall not be required to state the taxpayer registration number of
the debtor concerned.

(5) In this section—

“creditor” includes an execution creditor;

“the transitional period” means the period of three
hundred and sixty-five days beginning on the
appointed day (herein called “the initial period”),
or such longer period as the Minister may before
the expiration of the initial period, prescribe by
order subject to affirmative resolution.

66.—(1) The following Acts are hereby repealed—
(a) theAgricultural Loans Act;
(b) the Bills of Sale Act;
(c) the Debenture Registration Act.

(2) The provisions of the Acts specified in Column 1 of the
Schedule are amended in the manner set out with respect thereto in
Column 2 of the Schedule.

73

Repeals and
consequential
amendments.
Schedule.



74

Savings.

[No. ] The Security Interests in Personal Property
Act, 2013

67.—(1) Nothing in this Act shall be construed as subjecting any
written security contract or other instrument to a higher rate of stamp
duty than which applied to such contracts or other instruments before
the appointed day. ’

(2) The following provisions of the Stamp Duty Act shall not
apply to any security interest to which this Act applies—

(a) section32A(2)(b); and

(b) the following provision set out in the Schedule under the
heading “MORTGAGE”: “And if the total amount of the
money secured, or to be ultimately recoverable thereon, shall
be uncertain, and without any limit, then the same shall be
available as a security or charge for such amount only of
money or stock intended to be thereby secured as the ad
valorem duty denoted by any stamp or stamps thereon will
extend to cover.
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SCHEDULE (Section 66)

Consequential Amendments

Column 1 Column 2
Provision Amendment
1. The Agricultural 1.—(1) In section 26, delete paragraph (b)
Credit Board Act and substitute therefor the following—

“(b) by a security interest created in
accordance with the Security
Interests in Personal Property Act;”.

(2) Insection 27—

(@) in subsection (1), delete the words
“charge on” and substitute therefor
the words “security interest in”;

(b) in subsection (2), delete the word
“charge” wherever it appears and
substitute therefor in each case the
words “security interest”;

(¢c) delete subsection (3) and substitute
therefor the following—
“ (3) Inthis section, “security
interest” means a security,
interest within the meaning of
the Security Interests in
Personal Property Act.”,

(3) Insection 28—
(@) delete the words—
(D ‘“achargecreated under

section 27 or”;
@) ‘“charge or”,
wherever they appear;

(b) delete subsection (3).

75



76

[No. 1} The Security Interests in Personal Property
Act, 2013

Column 1 Column 2

Provision Amendment

(4) Sections 29 to 32 are hereby repealed.
(5) In section 33, delete the words —
(a) “charge created under section 27 or
by”;
(b) “charge or”,

wherever they appear.

2. The Companies 2.—(1) In section 2, insert next afterthe defi-
Act nition of “rules” the following definition—

“security interest” has the meaning
assigned to it under the Security
Interests in Personal Property Act;”.

(2) Insection 93—

(a) delete subsection (3) and substitute
therefor the following—

* (3) This section appliestoa
charge on land (wherever
situated) or any interest
therein, but not to a charge for
any rent or other periodical sum
issuing out of land.”;

(b) delete subsections (6), (7) and (8).
(3) Section 94 is hereby repealed.
(4) Insection 95—

(@) in subsection (1), delete the words
“of the issues of debentures of a
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Column 1 Column 2

Provision Amendment

series requiring registration under

section 93” and substitute therefor/

the words “to which section 93
applies”;

(b) in subjection (3), delete the words
“or of the issues of debentures of a
series requiring registration as
aforesaid,”.

(5) Insection 97, delete subsection (1) and
substitute therefor the following—

“ (1) The Registrar shall keep, with respect
to each company a register, in the prescribed
form, of all the charges to which section 93
applies and shall, on payment of the
prescribed fee, enter in the register with
respect to such charges the following

particulars—

@

®

©

@

if the charge is a charge
created by the company, the
date of its creation, and if the
charge was a charge existing
on property acquired by the
company, the date of the
acquisition of the property;

the amount secured by the
charge;

short particulars of the
property charged; and

the persons entitled to the

charge.”.
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Column 1 Column 2

Provision Amendment

(6) Delete section 98.
(7) Insection 99—

(@) delete the words “or undertaking”
wherever they appear;

(b) delete the words , as the case may
be,”.

(8) Insection 102(1)—

(8) delete the semi-colon appearing
after the words “the company” and
sub-stitute therefor a full-stop;

(b) delete the proviso.

(9) In section 123(2), delete the words
“charges which are required to be registered
under this Act” and substitute therefor the words
“which are required to be registered under this
Act and all security interests registered under
the Security Interests in Personal Property Act”.

(10) Insection 311 (4) (b), delete the words
“debentures” and substitute therefor the words
“security interests under the Security Interests
in Personal Property Act and arising”.

(11) Insection313—

(@) in subsection (1), insert next after
the word “charged” the words
“(including a security interest in
personal property)”;

(b) in subsection (2), insert next after
the word “charge” the words
“(including a security interest in
personal property)”.
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Column 2

Amendment

(12) In section 320 (b), insert next after
the words “charge on” the words “(including a
security interest in personal property)”.

(13) In section 342, delete the words
“the debenture holders or other”.

(14) In section 345(1), delete the words
“debentures of the company secured by a
floating charge” and substitute therefor the
words “security interest registered under the
Security Interests in Personal Property Act”.

3.—(1) Delete section 7 and substi-

tute therefor the following—
“Guaranteed 7. A farm loan shall
farm loan, not be a guaranteed farm
loan unless it is granted

upon—

(@ the security
of a charge
land in which
an estate in
fee simple is
owned by the
borrower; or

(b) the creation
of a security
interest in
personal
property in
accordance
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Provision Amendment

with the:
Security
Interests in
Personal
Property
Act.”.

(2) Insection 8—

(@ in subsection (1), delete the words
“subsection (2) of section 7” and
substitute therefor the words
“section 7(a)”;

(b) in subsection (3), delete the words
“or crops growing on land,”;

(c) in subsection (5), delete the words
“property, real or personal” and
substitute therefor the words “real
property”.

(3) Insection 9—

(@) in subsection (1), delete the words
“property or crops” and substitute
therefor the words “real property”;

(b) in subsection (2), delete the words
“property or crop” and substitute
therefor the words “real property”.

(4) Section 10 is hereby repealed.

(5) In section 11, delete the words
“gubsection (1)”.

(6) In section 16(1), insert next after the
figure “7” the figure “(a)”.
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4. Hire Purchase Act 4.—(1) Part Il of the Act is hereby replealed.

(2) Insection 35, delete the words “as
defined under section 2 of the Bills of Sale Act”.

(3) Delete section 36.

5. Trade Marks 1. In section 30 of the Act—
Act and Trade ‘
Marks Rules, 2001 (@) insubsection (1), delete paragraph
©)

(b) in subsection (6)—

() delete the semi-colon at

the end of paragraph (b)
and substitute a full stop

therefor;
(i) delete paragraph (c).
2. Inthe Rules—
(@ in rul'e 15(4), delete the words «, or
security interest”;
(b) inrule 16(5) delete from paragraph (a)
the words “or a security interest”;
(c) delete paragraph (c) of rule 29;
()] z;)rule 30(1), delete sub-paragraph

(¢) in the First Schedule delete the entry
relating to item 21 (request for
registration of a grant, amendment or
removal of a security interest) and
renumber the remaining provisions

consequentially.
6. The Workmen’s 6.—(1) In section 21(1), delete the
Compensation words “debentures secured by a floating
Act charge, of any property comprised in or subject

to the charge” and substitute therefor the words
“a security interest registered under the Security
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Interests in Personal Property Act, of any
property comprised in or subject to the security
interest”.

(2) In subsection (3) (ii) of section 21,
delete the words “any debentures of a company
secured by a floating charge, or possession is
taken by or on behalf of those debenture holders
of any property comprised in or subject to the
charge” and substitute therefor the words “a
registered security interest arising under a
floating charge, or possession is taken of any
property subject to the security interest by or
on behalf of such holders”.

Passed in the House of Representatives this 3rd day of December 2013 with
eighty-four (84) amendments.

MICHAEL A. PEART
Speaker.

Passed in the Senate this 12th day of December 2013 with twenty-one (21)
amendments.

FLOYD E. MORRIS
President.
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On the 17th day of December, 2013 the House of Representatives agreed to
the amendments made by the Senate.

MICHAEL A. PEART
Speaker.

This printed impression has been carefully
compared by me with the authenticated
impression of the foregoing Act, and has been
Jfound by me to be a true and correct printed copy
of the said Act.

Clerk to the Houses of Parliament.
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No. 2724 :
THE SECURITY INTERESTS IN PERSONAL PROPERTY ACT
- (Act 38 of 2013) '

THE SBCURI'!‘YNI'ERES’I’S IN PERSONAL PROPERTY ACT, 2013
‘ (APPOINTED DAY) NOTICE

In exercise of the power conferred on the Minister by section 1 of the Security Interests in
Personal Property Act, 2013, the following Notice is hereby giveni—
1. This Notice nﬁay be cited as the Security Interests in Personal Property Act, 2013
(Appointed Day) Notice. .
2. The 2nd day of January, 2014, is hereby appointed as the day on which the Security
Interests in Personal Property Act, 2013, shail come into operation.
Dated this 24th day of December, 2013.

G, ANTHONY HYLTON
Minister of Industry, Investment and Commerce.
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